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In brief

According to Law no. 52/2003 on decisional transparency, the Competition Council has recently

published on its official website a draft paper amending and supplementing Competition Law no.

21/1996 (“the Draft Paper”). The Draft Paper is currently under public consultation.

In detail

The main amendments to

Competition Law no.

21/1996 (“Competition

Law”) are:

1. Bid rigging agreements,
foreclosure practices and
agreements not to sell to or
buy from competitors
(boycotts) will no longer be
expressly mentioned as
prohibited in the list in article
5 para. (1). Since the article
just gives examples of anti-
competitive agreements,
however, the eliminated types
of anti-competitive agreements
could still be investigated
under article 5 para. (1) of
Competition Law.

2. The list in article 6 para (1)
will no longer specify the
abuses of dominance
consisting in charging
predatory pricing or excessive
pricing, taking advantage of
the state of dependency of
another undertaking.

Since the article just gives
examples of anticompetitive
agreements, the eliminated
types of abusive conducts will
still be forbidden under article
6 para. (1).

3. Regarding the mandatory
referral of economic
concentrations to the
Competition Council, the
Council is currently to be
notified of such operations
when the aggregate turnover of
the undertakings concerned
exceeds the RON equivalent of
EUR 10,000,000 and at least
two undertakings concerned
have an individual turnover of
more than the RON equivalent
of EUR 4,000,000.

The Draft introduces the
possibility for the Competition
Council to modify these
thresholds by a simple decision
of its Plenum.

4. All the activities related to
preliminary research and
investigation will be carried
out under the coordination of a

general director, an
independent and objective
individual, whose remit will be
set by the internal regulations
on the organisation,
functioning and procedure of
the Competition Council.

5. The Draft specifies the fact
that the scope of market
inquiries conducted by the
Competition Council is to
identify any competition
malfunctions on the markets.
The main measures that could
be taken by the competition
authority at the end of such a
market inquiry will tend to re-
establish the competitive
environment and could consist
in: drafting recommendations,
promoting specific regulations
or any other measures for
securing competition within
the market.

6. According to the changes
that would be made to article
33 para. (1), the Competition
Council will have the
possibility to order
investigations, provided that
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there are de facto and de jure
grounds. It will no longer be
under an obligation to order
investigations, as stated in the
current form of Competition
Law.

7. The Draft amends article 36
para. (1) regarding dawn raids
by introducing the possibility
for the competition inspectors
to conduct dawn raids not only
within the procedural
framework of competition
investigations, but also during
the preliminary investigation
period, when the competition
inspectors try to identify any
potential anti-competitive
behaviours.

8. In an attempt to facilitate
dawn raids, the Draft
introduces the possibility for
competition inspectors to
communicate the inspection
order not only directly to the
representative of the
undertaking subject to a dawn
raid but also through remote
means of communication (fax
or e-mail) or by displaying an
order at the undertaking’s
premises.

9. The Draft extends the time
limit for challenging the
judicial ruling on the
authorisation of the dawn raid
from 48 hours to 72 hours
from the time the judicial
ruling is communicated.

10. The Draft introduces a
maximum deadline of 120 days
following the adoption of a
decision for the Competition
Council to notify the
investigated parties.

11. The chapter on sanctions
will be amended through the
introduction of parental
liability for the anti-
competitive behaviour of a
subsidiary. In order to enforce
this liability, the Competition
Council will have to prove that
the subsidiary did not show
independent behaviour on the

market, but rather received
instructions from the parent
company.

When the parent company
holds control over 100% of the
shares of the subsidiary, it is
presumed that the parent
company had a decisive
influence over the subsidiary’s
behaviour.

12. The Draft expressly states
that the determination of
turnover in order to impose
fines will take into account the
worldwide turnover achieved
in the financial year previous
to the sanctioning. In the case
of undertakings belonging to
the same group, the sanction
will be determined by taking
into consideration the
worldwide turnover achieved
by all the undertakings
representing a single economic
unit.

13. If the undertaking did not
register turnover in the
financial year previous to the
sanctioning, the Competition
Council will determine the fine
considering the last turnover
registered by the undertaking.

14. One of the important
proposed amendments
consists in introducing the
possibility for the investigated
undertakings to admit to
having committed the anti-
competitive behaviour and to
conclude a settlement with the
Competition Council, even
before the authority makes its
allegations public through the
issuance of an investigation
report. The settlement will
contain the undertaking’s
explicit admission of the
breach of Competition law and
its acceptance of the maximum
amount of fine to be paid.

15. Another new element
consists in introducing the
possibility of the Competition
Council to hold as an
aggravating circumstance any

other breaches of competition
rules that were considered by
other EU competition agencies
or by the European
Commission for the
investigated undertaking.

[Source: The proposed draft

amending and supplementing

Competition Law no 21/1996,

published on the official internet page

of the Competition Council]

The takeaway

Of the numerous proposed
amendments to Competition
Law, the most relevant are
those regarding the liability of
the parent company for the
anti-competitive behaviour of
its subsidiary. Parental liability
will be triggered when the
parent company exercised
decisive influence over the
subsidiary’s behaviour, with
such influence being presumed
when the subsidiary is 100%
controlled by the parent
company.

Another important
amendment will see the
introduction of the possibility
for the investigated
undertakings and the
Competition Council to
conclude a settlement, even
before the issuance of the
investigation report,
containing recognition of the
investigated behaviour by the
investigated parties, in return
for a reduced level of fine by
the Competition Council.

Regarding the sanctions that
could be applied by the
Competition Council,
according the proposed
amendments, in the case of
undertakings belonging to the
same group, the sanction will
be applied taking into account
the worldwide turnover
achieved by all the
undertakings representing a
single economic unit.
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