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Competition law no. 21/1996
(“Competition Law”) has been
materially amended, both in terms of
substance and procedure, by
Emergency Governmental Ordinance
no. 75/2010 (“EGO 75/2010”), which
was recently published in the Official
Gazette.

The amendments will take effect
within 30 days of publication, i.e. on 4
August 2010, and will govern the
procedure applicable to ongoing
investigations by the Competition
Council.

The major changes to Competition
Law include:

Amendments relating to practices and
thresholds

 The practices covered by art. 5
and 6 of Competition Law will no
longer qualify for block exemption
under the Romanian Regulations,
but under the EC Regulations.

 EGO 75/2010 confirms the
Competition Council’s possibility
to avail itself of art. 101 and 102 of
the Treaty on the Functioning of
the European Union.

 EGO 75/2010 institutes the
presumption that one or more
undertakings is / are not in a
dominant position if its / their
market share / aggregate market
shares on the relevant market in
the period under review does / do
not exceed 40%.

 The market share thresholds
below which art. 5(1) of
Competition Law does not apply
have been raised:

(i) from 5% to 10% for
agreements between
competitors or potential
competitors (aggregate
market share of the parties)
and

(ii) from 10% to a market
share of 15% for each
of the parties to
agreements between
non-competitors. If it
cannot be easily
determined whether the
parties to an agreement
are competitors or
potential competitors,
the applicable threshold
is 10%.

 If competition on a relevant
market is restricted by the
cumulative effect of
agreements to sell goods or
services in place with
different suppliers or
distributors, a 5% threshold
will be taken into account
for both competitors and
non-competitors.

 Bid-rigging no longer
constitutes an infringement
per se.

Amendments relating to
economic concentrations

 Apparently, stricter
standards may apply for the
clearance of economic
concentrations: a
concentration which would
significantly impede
effective competition in the
common market or in a
substantial part of it, in
particular as a result of the
creation or strengthening of
a dominant position is to be
prohibited.

Amendments relating to
authorisation fee, procedural
matters and sanctions

 The authorisation fee has
been reduced from 0.1% to
0.04% of the aggregate
turnovers generated in
Romania by the
undertakings concerned



and is now capped at EUR
100,000.

 EUG 75/2010 confirms a
principle acknowledged at EU
level: communications between
the investigated undertaking
and its legal counsel for the
purpose of exercising its right of
defence may not be taken away
or used as evidence during the
Competition Council’s
procedures, if relating to the
scope of the investigation.
Documents prepared by the
investigated undertaking
exclusively with the aim of
exercising its right of defence
may not be collected or used as
evidence even if not sent to the
legal counsel and even if not
prepared with the aim of being
physically sent to a lawyer.

 Throughout investigations into
alleged anti-competitive
practices, the investigated
undertakings may submit to the
Competition Council their
proposed commitments
designed to reverse the situation
which resulted in the opening of
the investigation. The
Competition Council may, by
decision, make those
commitments binding on the
relevant undertakings.

 In cases of urgency due to the
risk of serious and irreparable
damage to competition, the
Competition Council, on the
basis of a prima facie finding of
expressly banned anti-
competitive deeds which need
to be terminated without delay
may order interim measures.

 In respect of Competition
Council decisions challenged in
court, the court may order, upon
request, the suspension of the
challenged decision, subject to
the applicant posting security
accounting for 30% of the fine
imposed under the challenged
decision. D&B is of the
opinion that this provision on
the posting of security may be
challenged as an infringement
of the Constitution.

 If the central or local public
authorities or institutions fail to
comply, within the time-limit
prescribed, with the measures
instructed by the Competition
Council to restore the
competitive environment, the
Competition Council may

institute administrative
proceedings before the Bucharest
Court of Appeal, seeking the
annulment of the act restricting,
preventing or distorting
competition and moving for the
relevant authority to issue an
administrative act or to carry out a
certain administrative operation.

 The Competition Council may file
for administrative litigation within
six months of the passing of the
period in which the central or local
public authority should have
complied with the measures
required to restore a normal
competitive environment.

[Source: Romanian Official Gazette,
Part I, no. 459 dated 6 July 2010]
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